James H. Lesar 

ATTORNEY AT LAW 

910 SIXTEENTH STREET. N. W. SUITE 600 
WASHINGTON, D. C. 20006 

Telephone (202) 223-5587 



July 6, 1978 



FREEDOM OF INFORMATION ACT APPEAL 



Mr. Quinlan J. Shea, Jr., Director 
Office of Privacy and Information Appeals 
Office of the Deputy Attorney General 
U.S. Department of Justice 
Washington, D.C. 20530 

Re: Weisberg v. Department of Justice, 

Civil Action No. 75-1996 



Dear Mr. Shea: 

In the above suit Mr. Harold Weisberg seeks Department of 
Justice records pertaining to the assassination of Dr. Martin 
Luther King, Jr. So far the FBI has released approximately 
50,000 pages of records, including the entire FBI Headquarters' 
MURKIN file and some records from the MURKIN files of a few 
specified FBI field office. 

Unfortunately, the FBI records released contain extensive 
excissions. Moreover, a number of other records have been with- 
held entirely, either under a claim that they are exempt from 
disclosure or because the FBI allegedly cannot find them. 

In most instances the excisions are patently unjustifiable. 
Recently I had thought to put the Department to its proof by 
seeking an order for a Vaughn v. Rosen showing. However, at a 
status call on Monday, June 26, 1978, Judge June Green suggested 
that the next step should be an administrative appeal. I think 
this suggestion has merit. A Vaughn showing is time-consuming 
and expensive, particularly in a case of this magnitude. In addi 
tion, since most of the FBI's excisions cannot be justified, it 
would be wasted effort to undertake a Vaughn showing at this stag 
of the proceedings. Accordingly, I am adopting Judge Green's 
suggestion. On behalf of Mr. Weisberg I hereby appeal all ex- 
cisions from the FBI records provided him in this case. 

In connection with this appeal , you should know that at the 
very outset Mr. Weisberg realized that it was inevitable that the 
FBI would excise much information that is already in the public 




2 



domain. In order to minimize this problem, he offered to pro- 
vide the FBI with a consolidated index to names which had ap- 
peared in books on the subject of Dr. King's assassination and 
a separate index to the testimony taken at James Earl Ray's lengthy 
habeas corpus evidentiary hearing in October, 1974. The FBI re- 
fused this offer. As a consequence, much information which was 
published in books six or seven years ago, as well as that which 
was presented in open court, has been deleted or withheld. 

i. 

When the FBI finally began processing its MURKIN file, 
after an inordinately long delay, Mr. Weisberg again tried to 
assist it. In numerous letters to the FBI he specified informa- 
tion which was being wrongfully withheld from the documents re- 
leased. The FBI chose, however, to ignore Mr. Weisberg 's criti- 
cisms. As a result, the FBI repeated errors which should have been 
corrected at the outset. 

At one point the FBI assured Mr. Weisberg that it would re- 
process the MURKIN records in light of his criticisms once it had 
finished processing the FBI Headquarters' MURKIN file. Mr. Weis- 
berg was told that his correspondence was being kept for this 
purpose. 

However, once the processing was completed, the FBI reneged 
on its promise. The FBI then took the position that it could not 
re-process the MURKIN file because it involved flipping through 
too many pages. Mr. Weisberg took the position that it was the 
FBI's obligation to correct what it had processed wrongly. In an 
effort to resolve this impasse. Assistant Deputy Attorney General 
William Schaffer proposed to hire Mr. Weisberg as a consultant on 
the FBI's excisions and withholdings at an unspecified rate of 
compensation. Mr. Weisberg resisted this proposal on the grounds 
that: 1) it wrongly put the burden of proof on him; 2) it would 

not resolve the problem of wrongful excisions, since he could not 
afford the time to go over each and every excision in 50,000 pages 
of documents; 3) in view of his health and age, he wanted to spend 
his time working on another book, not reviewing work he had al- 
ready done; and 4) he would be unwilling to undertake such a 
project without some sign of good faith on the part of the FBI, of 
which there had been none during the long history of the case. 

Nothwithstanding Mr. Weisberg 's objections to this proposal, 
he was prevailed upon to undertake it at a conference in Judge 
Green's chambers on November 21, 1977. 

Although Mr. Weisberg immediately commenced work on this 
project, the government did not reciprocate with any sign of good 
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faith on its part. Despite inquiries by both Mr. Weisberg and 
me, we were unable to learn the rate at which he would be compen- 
sated. Finally, on the evening before the oral argument in Judge 
Gesell's court on January 16, 1978, on the fee waiver question, 

Mrs. Lynne Zusman called me and expressed a concern that I might 
make an issue of this the next morning. She also offered to pay 
Mr. Weisberg at the rate of $75.00 an hour. However, when Mr. 
Weisberg requested an interim payment and submitted a bill for the 
first 80 hours of work, the Department, after j^till more delay, 
reneged on its commitment. 

In agreeing to serve as the Department's consultant, Mr. Weis- 
berg made it plain that his review would be limited to his notes 
on the MURKIN documents and his correspondence with the FBI. He 
stated that he could not take the time to review the actual docu- 
ments again, and that because his notes on wrongful excisions 
were not exhaustive but intended to serve as examples only, his 
review would result in an incomplete account of both excisions 
and withholdings . 

Mr. Weisberg has now completed two reports on the FBI's 
processing of its MURKIN files. The first, which is 164 pages 
long, is based on a review of his notes on the cq nten f ~~o f the 
MURKIN records. The second, 5JL pages long, is based on a review 
of his correspondence to the FBI about the wr ongful p roce ssing , 
of these records. These reports are the re'sul t oT~20 0 hours of 
labor which Mr. Weisberg expended during his review of his notes 
and correspondence. 

I am transmitting copies of these two reports to you along 
with this letter because I believe they will assist your office 
in conducting a review of the FBI's excisions. Originally, the 
agreement was that I would edit them before sending them to the 
government. However, I find that they are quite readable in their 
present form. In the interest of time, which is very important to 
my client, I am delivering them to your office without wasting 
time on what would be little more than cosmetic changes. 

I should make it clear that Mr. Weisberg is asking 

for a review confined to . the unjustifiable excisions which he 
has enumerated in his reports. Rather, these reports are intended 
to provi de a basis upon which your of fice can instruct" the FBI to 
re^pTocess all MURKIN rec ords . They writ axs<3~ aTlow-yornrc crffrxce ' 
to lay - down some guidelines Which should apply to this re-processing 
This is particularly appropriate because earlier in this case you 
stated that the historical importance of these records required 
that they be given more careful attention than is usually the case, 
with a view towards the maximum possible disclosure. 

I think you will find from Mr. Weisberg ’s reports that the 
FBI has not processed its MURKIN records in the same manner as it 
would ordinarily treat records of an historically important case. 
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Indeed, it is apparent to me that the myriad difficulties in 
this case are not just a matter of interpreting the applicability 
of various exemptions. Rather problems are rooted in a decades- 
old vendetta which the FBI has pursued against Mr. Weisberg and 
a need to coverup potentially explosive information about the 
FBI’s investigation of Dr. King's murder. 

I call to your attention one particular item which forti- 
fies my conclusion that the FBI has sought to ^jse this lawsuit 
as a means of harrassing Mr. Weisberg and delaying his access to 
information to which he is entitled. Mr. Weisberg 's requests 
for information on Dr. King's assassination listed specific cate- 
gories of records he wanted. Yet when the FBI began processing 
his requests, they provided him with everything in the MURKIN 
file, regardless of whether or not it came within the scope of 
his request. Initially this proved quite costly for Mr. Weisberg, 
since many, if not most, of these reocrds were outside the scope 
of his request. Yet in the 20,000 pages of documents in the FBI 
Headquarters’ MURKIN file, only one document is withheld as "not 
within the scope of request." Yet that record, MURKIN file No. 
44-38861-3348, certainly is within the scope of his request. I 
think that if you ask to see it you will find that it concerns a 
Mr. Robert Dunaway, whose body was found in the trunk of a car at 
the Atlanta airport a month after Dr. King's assassination. What 
makes this withholding particularly suspicious, aside from the 
obviously spurious pretext under which it is withheld, is the fact 
that Mr. Weisberg had previously registered a strong protest with 
the FBI for deleting Mr. Dunaway's name from some earlier MURKIN 
records . 

I am also providing you with a copy of an affidavit which 
I recently filed in this case. The affidavit and the exhibits 
attached to it will give you a quick idea of the nature of some 
of the excisions in the MURKIN records, as well as a look at some 
of the. actual records from which information has been excised. 

I think I should also alert you to an issue between the 
parties which shows 'that there must be a re-processing of the 
FBI Headquarters' MURKIN file. On discovery Mr. Weisberg ob- 
tained a copy of some 2700 index cards which reference information 
in FBI records which would have been used at the trial of James 
Earl Ray had there been a trial. They were, however, heavily ex- 
cised when originally provided to Mr. Weisberg. In an internal 
memorandum the FBI stated that it had erred on the side of non- 
disclosure in its first processing of these index cards, and that 
after the MURKIN file had been processed these index cards would 
have to be re-processed according to a more liberal standard. Ul- 
timately, although the FBI resisted it, this was done. The result 
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is that although the cards now conta in few d eletions , the same 
informatio n which is ' available on them remai ns excised from the " 
MURKIN records they index . Although there is no longer any basis 
tor excising this information from the underlying MURKIN records, 
the FBI adamantly refuses to restore this information. Yet it is 
important that it do so. The records indexed are the prosecution's 
case against James Earl Ray. They are vitally important to any 
analysis of what case, if any, the prosecution would have been 
able to present against Ray if he had gone to trial. In addition, 
so long as this information is excised from th^ MURKIN records, an 
element of unnecessary and sometimes harmful confusion is intro- 
duced into any study of these records. 

I think it will be obvious to you from the nature of the 
materials which I am providing (my affidavit and Weisberg's reports) 
that the government cannot sustain its burden of proving entitle- 
ment to the exemptions it has claimed. Indeed, there has been no 
indication that the government even dares try. What I think is 
needed to get a handle on this problem of excisions is a breadth 
of view which the FBI does not possess. In this regard I think 
you may want to _gfliiS-i.de r wheth e r , apax£— f rom genuine claims o f 
national_s_e.c.urity an d. physical danc er to informants, there is 
any informa xiojX-ijrJihg— M URKIN files whicK~f ealTy^ ngH^II^QL-fag-f—.pr 
should be ^withheld when measured against the overriding publi_c__ 
interest in the ful lesf~pg?g'iTBle disclosure of jn~forma ±i~on pertain- 
ing to Dr. King's assassination. “ — : - " v 



The problem of excisions is far from the only one which re- 
mains in this case. However, if your office gives it the attention 
which I understand it has given other cases involving historically 
important records, I think this will be a major step towards the 
conclusion of this case. 

If I can be of assistance to you in any way, please do 
not hesitate to call me. 



Sincerely yours, 
// James H. Lesa'r 




cc: Ms. Betsy Ginsberg 

Mrs. Lynne Zusman 
Judge June Green 
Mr. William Schaffer 




